Berkshire Museum Will Sell Artworks to Pay for Operating Expenses
A justice of the Massachusetts Supreme Judicial Court approved the sale of up to 40
artworks from the Berkshire Museum, reports the New York Times. The justice’s order upholds
a settlement agreement reached between the museum and the Massachusetts’ attorney general in
February that permits the museum, subject to some restrictions, to sell up to $55 million of art at
auction to ensure the long-term preservation of the museum. The Berkshire Museum is a
museum of art, natural history and ancient civilization in Pittsfield, Mass. The museum says it
needs the infusion of funds to address annual deficits and to serve as a capital base going forward
to implement the museum board’s strategic vision of being an “exciting new interdisciplinary
Museum, with a heightened emphasis on science and history as well as the arts.” Steve Dubb,
Berkshire Museum Art Sale Foes Make Final Attempt to Halt Auction of Masterworks, Nonprofit
Quarterly (Feb. 28, 2018).
Among the restrictions, the most valuable painting in the collection, Norman Rockwell’s
Shuffleton’s Barbershop, will be sold to a nonprofit museum. Moreover, the remaining art is to
be sold in three installments. The cap might reduce the total number of artworks sold.
The issues here are donor intent, museum management, the board’s stewardship role, and
under what limited conditions does “deaccessioning” art—i.e., taking art out of the public
domain and selling it on the private market—become permissible.
The museum has had annual losses of $1 million, with a budget of $2.4 million. It says it
needs the infusion of funds to address the annual deficits and to serve as a capital base going
forward to implement the museum board’s strategic vision of being an “exciting new
interdisciplinary Museum, with a heightened emphasis on science and history as well as the
arts.” Steve Dubb, Berkshire Museum Art Sale Foes Make Final Attempt to Halt Auction of
Masterworks, Nonprofit Quarterly (Feb. 28, 2018).
In the process, many questions have been raised about the actions of the Berkshire
Museum, including allegations that the museum had overstated the resources it needed and
questions regarding $578,000 in transactions between the museum and a company run by a
museum board member. However, after investigating these matters, the state attorney general’s
office wrote a letter stating that museum board had “reasonably concluded that it does not have
any alternative sources for the significant infusion of funds it needs in order to continue to fulfill
its mission.”
The agreement reached with state attorney general is based on the doctrine of cy pres or
“as near as practicable.” In short, the state attorney general’s office ultimately accepted the

museum’s contention that selling the art work was an acceptable remedy for preserving a strong
nonprofit museum in Pittsfield, a postindustrial city of roughly 45,000 people.
Last month in court, the museum, through its attorney William Lee, explained: “This is a
museum that is providing a science program for under-resourced schools that can’t provide
science programs. This is a museum that is providing a portion of the population that lives below
the poverty line with their window to the world.”
In his decision, the Justice concluded that selling the works was vital to the museum’s
long-term survival, writing in his ruling that, “The museum’s charitable purpose of aiding in the
study of art, natural sciences and cultural history must be protected.”
The decision likely ends the legal case. Michael Keating, who represented a group of
Berkshire County residents challenging the sale, said to an Associated Press reporter that the
justice “has now spoken. We have to respect that decision.” However, attorney Nicholas
O’Donnelly, who represents three residents fighting the sale, is pursuing an appeal that denied
his clients legal standing to pursue their claim.
Meanwhile, the Association of Art Museum Directors issued a statement that, while
conceding that the museum had prevailed in Court, said that “if the Berkshire Museum proceeds
with its current plan for selling deaccessioned works and utilizing the funds for operating and
capital purposes, AAMD will have no choice but to consider taking further action in accordance
with its policy, which may include censure and/or sanctions.”
Barring the equivalent of a completed legal Hail Mary pass, the sale of art works will
commence this spring. In response, some art-sale opponents have said they will pursue a
“Rockwell Law” to create a higher legal bar for future cases. At present, notes Raymond Jacoub,
a Pittsfield attorney, existing law gives broad deference to nonprofit boards, a point seconded by
the state attorney general’s nonprofit law division.
For the museum, certainly the public pressure is on to prove in the doing that selling the
art work actually helps the museum better achieve its mission. For the art world, some reflection
on how that community can act in concert to support the preservation of artwork in museums that
lack the fundraising base of larger urban centers might be in order.
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